THE BRIBERY ACT 
This briefing is intended for use by HMG officials in Overseas Posts to help them answer basic factual queries and raise awareness among UK companies overseas. It aims to help companies prepare for the new legislation by clarifying the status quo and helping companies to identify potential issues for review. There will be further advice following decisions on the publication of Government guidance and bringing the Act into force.

· The Bribery Bill, was introduced in Parliament on 19 November 2009, and received Royal Assent on 8 April 2010. The substantive provisions of the Act will come into force on a day to be appointed by the Secretary of State.  
· The Bribery Act has not been brought into force. Decisions on the publication of guidance and commencement of the offences await the decisions of new Ministers.

· The purpose of the Act is to reform the criminal law of bribery to provide for a modern, comprehensive scheme of bribery offences to cover bribery both in the United Kingdom (UK) and abroad. The Act replaces the fragmented and complex offences at common law and in the Prevention of Corruption Acts 1889-1916.
· The Act is based on the Law Commission’s report Reforming Bribery (Report No. 313) of 20 November 2008. The Government published a draft Bill (Cm 7570) on 25 March 2009 for pre-legislative scrutiny. 
· The report of the Joint Committee that undertook pre-legislative scrutiny was published on 28 July 2009 (Joint Committee on the Draft Bribery Bill, First Report, Session 2008-09, HL115, HC430 – I & II). The Joint Committee strongly supported the Bill overall. The Government responded to the Joint Committee’s report on 20 November 2009 (Cm 7748). 

· The main provisions of the Act are: 

· Two general offences covering the offering, promising or giving of an advantage, and the requesting, agreeing to receive or accepting of an advantage;
· A separate, discrete offence relating specifically to bribery of a foreign public official to obtain or retain business or an advantage in the conduct of business;
· A new offence of failure by a commercial organisation to prevent a bribe being paid for or on its behalf. It will be a defence if the organisation has adequate procedures in place to prevent bribery.  The Secretary of State is required to publish guidance about procedures commercial organisations can put in place to prevent bribery. 
· A defence to certain bribery offences where the conduct was necessary for the proper exercise of the functions of the intelligence services or armed forces.  
Further detail on the offences 
· General offences (sections 1 to 5) - The two general offences are based on the concept that bribery involves inducing a person to perform a function or activity improperly.  The offences cover public functions, activity connected with business or employment or activity performed by or on behalf of a body of persons (whether corporate or unincorporate).  Improper conduct is defined as conduct that involves a breach of an expectation that a person will act impartially, in good faith or in accordance with a position of trust. The test of what is expected of a person is a test of what reasonable person in the United Kingdom would expect and local custom and practice is to be disregarded. 
· Bribery of a foreign public official (section 6) –  A person commits this offence where he or she offers, promises or gives an advantage to a foreign public official in order to influence that person in their capacity as a foreign public official with the intention of obtaining or retaining business or a business advantage unless the local written law expressly permits or requires the foreign public official to be influenced by the offer, promise or gift. 
· Both the general offences and the offence of bribery of a foreign public official expressly cover bribes paid by intermediaries.  There are no exceptions for facilitation payments, corporate hospitality or promotional expenditure, but all cases are subject to review by the prosecuting authorities who will take decisions on whether to proceed by considering both the evidence and the public interest. 

· The commission of the offences at sections 1, 2 and 6 by UK nationals and persons who are ordinarily resident in the UK are susceptible to the jurisdiction of UK courts. 

· Corporate and unincorporated bodies can be convicted of offences under sections 1, 2 and 6 under the common law “identification principle”, which requires fault on the part of a person who can be regarded as a “directing mind” of the body in question. 
· Failure on the part of a commercial organisation to prevent bribery on its behalf (section 7) – this offence is a relatively innovative development in the law in the UK. It supplements rather than replaces the common law “identification principle” mentioned above.  If the prosecution prove that a person “associated” with a commercial organisation pays a bribe with the intention of obtaining or retaining business or an advantage in business for that organisation the offence is made out.  For these purposes the nationality or residence of the briber or of any intermediaries involved is irrelevant.  A commercial organisation may avail itself of a statutory defence if it can show to the civil standard (i.e. on the balance of probabilities) that it has “adequate procedures” in place to prevent bribery on its behalf. Under section 9 the Secretary of State must issue guidance on what commercial organisations can do to prevent persons associated with them from bribing. 
· The definition of a “relevant commercial organisation” is very broad and in essence catches all bodies and partnerships incorporated or formed in the UK irrespective of where they carry on their business, and all incorporated bodies and partnerships that carry on business or part of a business in the UK irrespective of their place of incorporation or formation. This can include charities established under UK law or carrying on business within the UK, in so far as their charitable work includes a trade, profession or business.
· Under the Act, the maximum penalty for individuals under clauses 1, 2 and 6 is 10 years’ imprisonment and an unlimited fine. Under section 7 the maximum penalty is an unlimited fine. 

